Congress of the United States
Wasghington, BEC 20515-0545

March 9, 2020

The Honorable Lloyd Austin
Secretary of Defense

1000 Defense Pentagon
Washington, DC 20301

Dear Secretary Austin,

We write in regards to the proposed Department of Defense (DoD) rule on overseas military
contractors published in the Federal Register on January 7, 2021.% Unlike other military personnel,
DoD contractors have no responsibility to report gross violations of human rights (GVHR) unless
it is directly stipulated in their contracts.? Collecting accurate information is essential to preventing
U.S. military aid from going to units and individuals credibly implicated in human rights
violations, and to holding accountable the perpetrators of such crimes. Accordingly, Congress
directed DoD to update contractor reporting requirements in 2019.2 It is our understanding that has
not happened, and that nothing in this rule would create a so-called “duty to report” for contractors
outside the United States. In keeping with President Biden’s directive for agency leaders to review
all pending rules, we ask that you revise this rule to include a requirement that all DoD contracts
performed outside the United States include a “duty to report” GVHR, as well as protections from
retaliation for personnel who do so.*

Under the Leahy Law, the United States may not provide assistance to units of foreign security
forces facing credible allegations of GVHR.®> The United States considers GVHR to include
torture, extrajudicial killing, enforced disappearance, and rape under color of law.® Before foreign
military units can receive U.S. assistance, they are vetted by the State Department to ensure that
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there are no credible allegations of GVHR. The State Department uses a variety of open-source
and classified information to determine whether allegations are credible, including the source of
allegations, documented patterns of abuse by the units in question, and the availability of
corroborating reports.” U.S. service members have an obligation to report suspected GVHR to their
chain of command, which DoD in-turn provides to the State Department.

In 2015, 93 Members of Congress requested an investigation into Leahy Law implementation after
allegations of child sexual abuse by partner forces in Afghanistan.® A subsequent investigation by
the Special Inspector General for Afghanistan Reconstruction (SIGAR) found that DoD had no
policies in place for collecting reports of child sexual abuse, and little certainty about the extent of
GVHR by Afghan troops.® SIGAR’s recommendations included additional guidance for all DoD
personnel, and a specific reporting requirement for contractors.® In support of this
recommendation, SIGAR noted that contractors outnumbered uniformed personnel three-to-one.
That ratio is now seventeen-to-one.!

Since then, contractors have also been implicated in GVHR in Yemen. In response to allegations
of torture and enforced disappearance by U.S.-aligned, Emirati-backed forces in 2018, Congress
mandated a DoD review to ensure that all applicable U.S. laws were being followed.*> '3 In the
ensuing report, DoD wrote (emphasis added): “Based on information gathered at this time, DoD
has determined that DoD personnel have neither observed, nor been complicit in, any cruel,
inhuman, or degrading treatment of detainees in Yemen.”'* However, DoD Directive on
interrogations states, contractors only have a duty to report GVHR “to the extent incorporated in
their contracts.”*® The onus falls on DoD to “gather” this information, which seemingly is not
credible unless it is “observed.” Such sleight of hand led one expert to conclude DoD’s report
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could “only be described as a deliberately misleading and deceptively evasive account of U.S. and
Emirati actions in Yemen that amounts to the ultimate non-denial denial.”*®

In response, Congress passed Section 888 of the FY20 NDAA, which required DoD to update
policies and contracting rules “to provide specific guidance to [DoD] employees and
contractors...on monitoring and reporting allegations of gross violations of internationally
recognized human rights.”'’ The provision also required a report to Congress within 180 days, to
include a summary of existing policies and procedures, and the resources needed by DoD to
facilitate increased reporting from contractor personnel.*® It is our understanding that DoD did not
update GVHR reporting requirements pursuant to this section, and that the required report is still
incomplete, more than eight months after it was due to Congress.

The United States should not provide funding to, or otherwise align with, units of foreign security
forces that have engaged in torture, extrajudicial Killing, enforced disappearance, or rape under
color of law, and it should take every precaution to avoid doing so. These atrocities are contrary
to our values as a country and against the laws of war. Even short of war crimes or GVHR, abuses
by foreign security services undermine the legitimacy of their governments and drive the victims
to join insurgent groups.® Accurate, complete information about potential GVHR is thus vital to
DoD’s mission and U.S. national security. Collecting this information is impossible without the
cooperation of the contractors who are an increasingly significant part of the U.S. military presence
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DoD did take an important step last year by issuing Directive 2311.01 on the DoD Law of War
Program, stating a clear requirement for contractors to report violations of the laws of war.??
However, this directive was ambiguous about the relationship between the laws of war and GVHR,
as well as the relationship between foreign security forces and contractors. These are critical
distinctions, including with respect to implementation of the Leahy Law, and should be clearly
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articulated to DoD personnel and contractors alike. We therefore request that you review the
pending rule and ensure that the final rule makes clear that contracts must include a “duty-to-
report” GVHR for overseas contractor personnel, as well as protections from retaliation for those

who do.

We thank you for your attention to this important matter.

Sincerely,
Katie Porter Elizabeth Warren
UNITED STATES REPRESENTATIVE UNITED STATES SENATOR
Jason Crow Patrick Leahy
UNITED STATES REPRESENTATIVE UNITED STATES SENATOR



